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INTERNAL REPORTS CHECKED: Disclosure Reports
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! Tien Nguyen, the candidate’s sister, was not the treasurer st the time of the events described herein. It appears that
Emilee Tello, the treasurer at that time, quit when news of the letter became public and CDOJ commenced its
investigation. There is no information to suggest that Ms, Tello should be named in her personal capacity as
treasurer in this matter.
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L ODUCTION

The California Department of Justice (“CDOJ") alleges that Tan Nguyen (“the candidate”
or “Nguyen”) and Tan Nguyen for Congress and Tien Nguyen, in her official capacity as
Treasurer, (“the Committee’) accepted an excessive in-kind contribution from Mark Nguyen in
the forz of & letter sent in mi@-October 2006 to approximamly 14,080 registered voters in tho
47* Cengresxional diatrict in Califainia where Tan Ngupen was a ssndidate for the Hons seat.
The complaint ssacrts that the ketter vaas paid for in part by Mark Nguyes (usrelntad), a campsign
volunteer and friend of the candidate, but was created and mailed at Tan Nguyen's behest and
with the direct involvement of him and his campaign staff. The complaint further alleges that
Mark Nguyen made an excessive contribution, the letter lacked a required disclaimer, and the
Committee lacked a named treasurer for more than a 10-day period.

CDOQJ received complaints about the letter, which purported to warn Hispanic immigrants
that they could suffer criminal consequences if they voted. The letter was written in Spanish on
the letterhead of the California Coalition for Immigration Reform (“CCIR™), & local anti-
immigration group. After several months of inveRtigating, however, CDOIJ closed its case and
sowa afier filed a complaint and a ewpy of its intvestigutory isond with the Cominisiion.”

(Zivaa the involvement of ths candidate, the wse of eazzpaign staff and msources to cnale
the mailer, and the concerted effort made to conceal the true identity of the sender, and ss
discussed further below, we recommend that the Commission find:

e Reason to belicve that Tan Nguyen knowingly and willfully violated 2 U.S.C. § 441a(f)
by amcepting an excemive in-kind eontributien in the form of a coordinated

communication and 2 U.S.C. § 441d(a) by failing to include a disclaimer on a public

1 According to news ceperrts, e State of Califocnia closed its ease Wocamse it cauld mat calablish a crisninal intent to
intimidate lawful voters, See Haldan, David, “O.C. candidate is cleared in immigrant letter fiicor,” Los Augeles
Times (May 17, 2007).
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e Reason to belicve that Tan Nguyen for Congress and Tien Nguyen, in her official capacity
as Treasurer, kmowingly and willfully violated 2 U.S.C. §§ 441a(f) and 434(b) by
accapting ead failing to repaxt an excessive in-kind cantribution in the fomm of &
coardinated comrmmisation and 2 U.S.C, § 441d(a) by failing to include a disclaimeron a
public cammunication;
o Reason to believe that Mark Nguyen knowingly and willfully violated 2 U.S.C.
§ 441a(a)(1) by making an excessive contribution in the form of a coordinated
communication;

o Reason to baliowe that Tan Nguyen for Congress and Tien Nguyen, in her official capacity
as Treasurer, violated 2 U.S.C. § 434(b)(4) by failing to report disbursements;

¢ Dismiss the allegation that Tan Nguyen for Congress and Tien Nguyen, in her official
capacity as Treasurer, violated 2 U.S.C. § 433(c) by failing to report the namé of a new
treasurer within 10 days; and

o No reason to believe thit the California Coalition for Intmigrafion Reform, Batbara Coe,
or Roger Rudman violated tire Ast.

IL FA AL AL IS

In August 2006, Congressional candidate Tan Nguyen met with the Orange County
Registrar of Voters to uxpress his conomn that “illegal aliens,” specifically Mexicans, would be
voting in the Genersl Election. S¢¢ CDOJ Tan Nguyen Interviaw Report, p. 2; CCIR/Barbam
Coa Response, p. 1. Nguyen repartedly feared that illegnl Hispanis immigrants would vote for
his opponent, Loretta Sanchez. See Tan Nguyen “cross complaint” attachment, “Win, Lose .., or
Jail? The Tan Nguyen Story,” p. 3; CDOJ Neal Kelley (Orange County Registrar of Voters)
Interview Report, pp. 1-2. The registrar told Nguyen that little could be done to confirm
someone’s citizenship when they registered to vote. See id. In September, Nguyen spoke with
Barbara Coe, the president of California Coalition for Immigration Reform (“CCIR™), and



12044314094

10

11

12

13

14

15

16

17

18

2

MUR 5924 4
First General Counsel’s Report

expressed the same concern. See CCIR/Barbara Coe Response, p. 1. She told him that CCIR
had often publicized the message that only citizens can vote and faxed him a proposed flyer and
several pages of blank CCIR letterhead. See id.

Sometime in September 2006, Roger Rudman, a friend and campaign worker for Nguyen,
drafted a lerter, warning isnmigr=ats of potential criminal pesmities for veting, in English in
consoltation with Tan Mgnen. Sxr Complidnt, p. 3 and exisiits (lesimr amd sutsequent Ergglisa
translasion); CROJ Tan Nguyen Iaterview Report, p. 2; CDOJ Statememnt of Prabable Crime,
Exhibit E (email thraad between the candidate and Rudman). Rudman swhsequently abtained a
Spanish translation of the letter and signed it with the fictitious name “Roberto Gonzalez.” See
Complaint, p. 34; CDOJ Robert Tapia Interview Transcript, pp. 8-9; CDOJ Statement of
Probable Cause, Exhibit E. At the same time, Nguyen ordered a mailing list of voters from his
usual list vendor, Political Data, Inc. (“PDI"). See CDQOJ Tan Nguyen Interview Report, pp. 2-3;
email exchange between Tan Nguyen and Kevin Callan, PDI salesman, AGO docs #00321-326,
334-336. Nguyen asked PDI to include voters that were registered Democrats or “Did not state”
voters with a Hispariic surmume and “Sparish birthplace.” See id. Nguyen paid $1,131.18 for the
vamr list with his Aneexinan Express andit aard. Size CDOJ Kevin Cuilin (PDI ssicesgan)
Interview Report, p. 2 sad related exhibits.

Also in September 2006, Nguyen gave 2 piece of the blank CCIR letterhead to Chi Dinh,
his campaign secretary and office manager, and directed her to make a few stylistic changes to
the letterhead (for example, adding an image of an eagle) and create a mailing envelope with a
return address showing CCIR's name and address. See CDOJ Chi Dinh Interview Transcript, pp.
27-30. Tan Nguyen approved Dinh’s changes to the CCIR letterhead and directed her to
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electronically merge the Spanish translation of the letter onto the CCIR lettethead. See id., at 41-
48, 65-66; Complaint, p. 3.

In early October 2006, Rudman and Mark Nguyen, another friend and campaign
volunteer and also Dinh’s fiancé, took charge of the mailing, with the assistance of Dinh. See
Complaint, pp. 3-5; CDOJ Mark Ngayen Interview Transcript, pp. 23-36, 60-62. Tun Nguyen
cmasiled Dinth the list of weters he hud purchased foon Pulitical Data, and Dinh, using one of
Mark Nggiyen's emsil aceesutts, smailed the list to the mailing hovse. See Compleint, p. 3;
CDOJ Chi Dinh Interview Transcript, p. 59-66; CDOJ Mark Nguyea Interview Transcript, pp.
55-57. Mark Nguyen asked his Los Angeles Police Department colleague Sergio Ramirez to
“proof™ the letter, which Ramirez did. See CDOJ Sergio Ramirez Interview Transcript, p. 3-5.
Mark Nguyen asked Ramirez to sign the letter to show that he proofed it. See id. Without asking
Ramirez, Mark Nguyen had Dinh change the signatory of the letter to “Sergio Ramirez™ and
scanned Ramirez's signature onto the letter. See id., p. 9-10; CDOJ Chi Dinh Interview
Transcript, p. 51. Mark Nguyen then coordinated getting the voter list, the letter, and envelope to
Mailing Pros, the mailing house us=d by the Cemmittes for mailings. See CDOJ Chi IXnh
Interview Tremeript, p. 56. Mark Nguysa had sacemd eznvrzeations witht Mailing Prae mgandiny
the status of the job. See CDOJ Merk Nguyen Interview Tragscript, pp. 67-68.

On October 9, Mark Nguyen advised Tan Nguyen that the mailing house was taking
longer than desired. See id., at 68. It appears that the Committee wanted the letters to be
delivered before the date for absentee voters to cast ballots. Tan Nguyen called the mailing
house and urged it to expedite the mailing for his friecnd Mark Nguyen. See Complaint, p. 4;

3 Right bafore the Ictter weg sent to the maikiag hause, Rusimaz and the Spanish transiator, Robert Tapis,, tsid hiark
Npguyen that Ramirez’s signature was too “feminine.” See CDOJ Chi Dinh Interview Transcript, p. 52. Mark
Nguyen then wrote a “new" signature for Ramirez, and that signature was scanned onto the letter. See id. at 53.
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CDOJ Tan Nguyen Interview Report, p. 4. Tan Nguyen did not tell the mailing house that Mark
Nguyen worked on his campaign or that the letters were from his Committee. See id. On
October 12, after almost all the letters had been mailed, Mark Nguyen went to Mailing Pros and
paid $4.304.57 for the mailing with his credit card. See Complaint, p. 4; CDOJ Mark Nguyen
Interview Transcript, p. 70. Mark Nguyen was riot reimbursed for the muiling expense. See
CDOJ Mwrk Nguyen Interview Transcript, p. 77.

A.  Mark Nguyen Knowingly and Wilifully Made and Tan Nguyen and the
Committee Knowingly and Wilifully Accepted an Excessive Contribution in
the Form of a Coordinated Communication

Tan Nguyen and the Committee may have violated 2 U.S.C. § 441a(f) and Mark Nguyen
may have violated 2 U.S.C. § 441a(a)(1) if Mark Nguyen, who paid for the printing and mailing
costs of the letter, coordinated the communication with the Committee, resulting in an excessive
in-kind contribution. A payment for a coordinated communication is an in-kind contribution to
the candidate’s authorized committee with which it is coordinated and must be reported as an
expenditure made by that candidate's authorized committee. 11 CF.R. § 109.21(d)(1). In
addition, as an in-Kind contribution, the costs of a coordinaed communication naust not exceed a
political ecxrmittee’s applicdklo contributien limits. See 2 U.S.C. § 441a.

To datermine whethes 8 communication is epardinated, 11 CF.R. § 109.21 sets forth a
three-pronged test: (1) the communication must be paid for by a person ather than a Federal
candidate, a candidate’s authorized committee, or political party committee, or any agent of any
of the foregoing; (2) one or more of the four content standards set forth in 11 C.FR. § 109.21(c)
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must be satisfied; and (3) one or more of the six conduct standards set forth in 11 C.F.R.
§ 109.21(d) must be satisfied. See 11 CF.R. § 109.21(a).*
| Payment Prong
The payment prong of the coordination regulation, 11 C.F.R. § 109.21(a)1), is clearly
satisfied. Tan Nguyen and the Committee acknowledge and Mark Nguyen admits paying
$4,304.57 w Muiling Pros for mailing the lettar.
2  Content Prong
The “content” standards include, in r=levant part, a public communication that
republishes, disseminates, or distributes campaign materials prepared by the candidate. See
11 CFR. § 109.21(c)(2); see aiso 2 U.S.C. § 441a(a)(7)B)(iii) (coordination includes “the
financing by any person of the dissemination, distribution, or republication, in whole or in part,
of any broadcast or any written, graphic, or other form of campaign materials prepared by the
candidate, his campaign committees, or their authorized agents.”).
The content prong is satisfied because the letter constituted a mass maifing, and therefore
a “public communication,” of writter: campaign marexial that was prepaved by the candidate, the
Committee, aad their egenta usitip campeign fagilitios and ressuccse. See 2 U.S.C.
§ 4412Q)7)(B)(ii) and 11 CFR. § 109.21(c)(2). Campsign volustaer Rudmen draftad the letter
with Tan Nguyen's input. See CDOJ Statement of Probable Cause, Exhibit E (email thread

4 The activity at issue occurred in October 2006. Therefore, this report applies the Commission's amended
coondinated communication regulations, which became effective on July 10, 2006. Coondinated Communications,71
Fed. Reg. 33190 (Ju=xs 8, 2006). Yhe U.S. District Court Esr the Didtrict of Columbia revently held that the
Commission’s revisions of the content and conduct standards of the coondinated communications regulation at 11
CFER. §§ 1092](c) and (d) violated the Administrative Procedure Act; however, the court did not enjoin the
Commission from eaforcing the regulations. See Shays v. FEC, 508 F.Supp.2d 10 at 23-37, 40-43, 45 (D. D. C.
Sept. 12, 2007) (NQ [CIV. A. 056-1347 (CKK)) (granting in part and deying in part the ospective partias® eotians
for summary judgment). The Commission has filed & Notice of Appeal seeking appeliate review of the adverse
rulings issued by the District Court. While the appeal is pending, we baliee that the relevant content and conduct
standards are still in effect.
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between the candidate and Rudman). In addition, Rudman, Tan Nguyen, Mark Nguyen and Chi
Dinh worked on the appearance of the letter. See generally, CDOJ Chi Dinh Interview
Transcript.

3. Conduct Prong

The Commission’s regulations set ferth six types of conduct between the payor and the
committee, wisether or mit theis is agrnernant ar farmul collabomstion, thst gan satisfy the temtinat
prang. See 11 CER. § 109.21(d). Berause Tan Nguysn and the Committee were matesially
involved in the content, dissemination, and timing of the letter, their actions clearly satisfy the
conduct standard. See supra, pp. 4-6. See 11 CFR. § 109.21(d)(2).

In his and the Committee’s response, Tan Nguyen claims that he did not approve or
authorize the letter, and that he was unaware of its contents until after the letter had been mailed.
At the same time, he states that he was “aware of the existence of a mailer outside of the
campaign.” He also argues that the letter cannot be considered a campaign contribution or
expense because it “did not suggest voting for or against anyone’s candidacy.”

Mr. Nguyen's awemssts o distance hinwelf 2nd the Committee from Gre letter contradict
the infsxnmtion obtsined by the CDOJ in its csestigation evisbiisiing ttmt tie candilete was
personally involved in drafting and disstmirating the ouiler, including copies of emails sent and
received by him and the testimony of others invalved in the scheme. See CDOJ Chi Dinh
Transcript; CDOJ Statement of Probable Cause, Exhibit E (email stream between Tan Nguyen
and Rudman). Moreover, his responses do not undermine the conclusion that the letter
constitutes a coordinated communication. A third-party paid for the printing and mailing of the
letter, it was prepared by the candidate and the Committee's agents, i.e., Rudman, Chi Dinh and

Mark Nguyen, and the candidate requested and paid for the list of voters to whom the letter was
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sent, provided editing comments, and helped to ensure that the letter was disseminated at the
desired time.

Similarly, in his response, Mark Nguyen states he had no personal reason for or stake in
having the letter disseminated, and that CDOJ determined that he was not part of the plan or
agreemnient to compose the letter. Nometheless, Mark Nguyen's arguments do not negace the fue't
tha be peit for the keitess 1 be puistnd and rerilesd, oc thal he wes inwolved im oineining smd
alwaring the gignesiane usad ax the letter. Thie, the lottar conszitnies m cooxdinasad
communication, and Mark Nguyen's payment of $4,104.57 is an excessive in-kind coatribition
to the Committee.’

Moreover, this conduct appears to have been knowing and willful.® The candidate was

personally involved in drafting and disseminating the letter, and his efforts to try to hide his and
the Committee's involvement strongly suggest a knowing and willful violation of the Act. By
acting through others, sending the fetter out under the name of a third-party organization, and
obtaining the signature used on the letter under false pretenses from a person who appears to

have been otherwise uninvoled in the prepmiation and dissominution of the letter, Tan Nguyen
ami his Cemmittes aterapted tw canceail the tene soedyr of the Ietter te benedit his aumpaigm. As

a mgult, we recommend thet the Commissira find szason to hadbeve that Maxk Nguyen knowingly

$ Mark Nguyen made a $2,100 contribution to Tan Nguyen's committee on September 24, 2006. Thus, because he
had rct rsashed the 52,300,indivitiaxi avamibution lbuit, $790 was stiktranted fram tha eenauat fn pald o print and
mail the letter. :

* The phrase knowing and willful indicates that “actions [were] takea with full knowiedge of all of the facts and a
recognition that the action is prohibited by law.” 122 Cong. Rec. H 2778 (daily ed. May 3, 1976); see also Federal
Election Camnm'n v. Jodu A. Demmesi fiar Congs. Gevmn., 840 F. Eupp. 988, 187 (IALN.J. 19885) (distingishing
between “imowizy™ and “keowiniy and wiiiful”). A kuowing and willfsl violsiion may e aseblished “by proof that
the &sfisndant acied deliberately and with knowledge™ that an action was unlawful. United Seazes v. Hopkins,

916 F.2d 207, 214 (5® Cir. 1990). An inference of a knowing and willful act may be drawn “from the defendant's
claborate scheme for disguising”™ his or her actions. Id., at 214-1S.
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and willfully violated 2 U.S.C. § 441a(a)(1) by making, and Tan Nguyen for Congress and Tien
Nguyen, in her official capacity as Treasurer, knowingly and willfully violated 2 U.S.C.

§§ 441a(f) and 434(b) by accepting and failing to report, an excessive in-kind contribution in the
form of a coordinated communication. In addition, based on the personal involvement of the
candidate, we recommrend thiit the Coramission find reason to believe that Tan Nguyen
knnmingly sed willfislly violssad 2 U.S.C. § 441a(f) By acaspting an czcewtixe in-kind
contributien in the foxm of a cooniiasted commnnication. See MUR 5517 (Jemes Stonk)
(candidate personally liable for accepting excessive in-kind contribution in the form of a
coordinated communication).

B. Tan Nguyen and the Committee Knowingly and Willfully Failed to Include a
Reguired 1Msciatiner on the Letter

The letter constitutes a publin communinaton heeaute it ueas a mons mailing (more thes
500 pieces of mail matter of identical or substantially similar nature within any 30-day period) to
the general public as defined by 11 C.F.R. §§ 100.26 and 100.27. A political committee that
makes a disbursement for a mailing that was paid for and authorized by a candidate, the
caadidaw's authorized political committee or its agents must state on the communication the it
was paid for by such suthrrized paiitionl committoe. Soe 2 U.8.C. § 461d(a)(1). If the
communication was paid for by other persons but anthorized by a candidate, the candidate’s
authorized political committee or its agents, the communication must state that it was paid for by
such other person and authorized by such political committee. Accordingly, the letter was
required to contain the appropriate disclaimer. 11 CF.R. § 110.11(a). Disclaimers for written
communications also must be of sufficient type size to be clearly readable, contained in a printed
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box set off from other content, and there must be sufficient color contrast between the print and
the background color. See 2 U.S.C. § 441d(c)and 11 CF.R. § 110.11(2).

Although Tan Nguyen argues that he did not “authorize™ the letter, his statement is not
credible in light of other statements he has made and is contradicted by the CDOJ's evidence. In
short, it appeurs that he helped to draft the 1éiter, paid for part of it, ¥ad knew timat friends would
be senuling a letser out. See Tem Ngupmn “Cross Coumpinintt sxhibit, “Win, Losw... or Jail? The
Tan Ngayen Stary,” p. 3. Thus, the letter shauld imve cantained a dinclaimer stating that it was
authorized by Tan Nguyen or the WﬂwMMdhhMWMNmthpmw
the Committee. See 11 C.F.R. § 110.11(bX1). Because it did not, the candidate and the
Committee appear to have violated the Act.

Moreover, the violation of the disclaimer provisions appears to have been knowing and
willful. See supra note 6 and accompanying text. The candidate and Committee likely were
somewhat familiar with the Act’s requirements because other mailings sent by the Committee do
contain some of the required information required by the disclosure provisions. See Tan Nguyen
Respomnse, Exhibits A-D; see also wew tanforeongress.com (under “maiters™ link, mailers
coninim simae, but not ail, informatien nupeinii by the Act).” Ik addizsiom, it is apgarent that Tan
Nguyen and the Cammittee intentionally concesled theis idoatity g0 that recipients would not
know that they anthorized and paid for the letter. See MUR 4919 (East Bay Democsatic
Committee) (Commission found reason to believe respondents knowingly and willfully violated
2 U.S.C. § 441d(a) by concealing identity). Accordingly, we recommend that the Commission

7 The Committee's other mailers state in the return address position “Paid for by Tan Nguyen for Congress, 12955
Main Street, Garden Groue, CA 22840, www. tanforcontress.com, (714) 530-1612." Tics, the Comxruittes’s othar
mailers also violate the Commission’s disclaimer regulations becanse they do not state who sutharized the muilers
and are not contained in & box.
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find reason to belicve that Tan Nguyen and Tan Nguyen for Congress and Tien Nguyen, in her
official capacity as Treasurer, knowingly and willfully violated 2 U.S.C. § 441d(a).

C.  The Committee Failed to Report the Cost of the Voter List

An authorized political committee’s disclosure reports must disclose all disbursements.
See 2 US.C. § 434(b){4). A Committee's disclosure repotts must also di@lm contributions
from the candidate. See 11 C.F.R. §§ 104.3(s)(3(ii) s 116.5(s). The Commiisee’s disclosuze
reports do sot shew the disbumement for the voter [ist or that the payment for the wntar list was a
contribution from the candidate. Thus, we recommend that the Commission find reason to
believe that Tan Npguyen for Cangress and Tien Nguyen, in her official capacity as Treasurer,
violated 2 U.S.C. § 434(b)X(4).

D.  Other Alleged Violation

CDOJ alleges that the Committee lacked a named treasurer for more than a 10-day
period, in violation of 2 U.S.C. § 433(c), but the complaint does not state the relevant dates. The
information is not apparent from the Committee’s disclosure reports or an RFAI that the Reports
Amlysis Division seit the Committee about fixe issue. Given the relatively minor natare of the
vichition and the lack of inforeation to allow us to disosm cug way or aspther whether a
violation cacumil, we ragaramend that the Commission dismiss tkis aliegation. Ses Palicy
Statrment Reganting Commission Action in Matters at the Initial Stage in the Enforcement
Process, 72 Fed. Reg. 12545 (March 16, 2007). |

E. Other Respondents

CCIR and Barbara Coe

There is no information available that CCIR or Barbara Coe violated the Act. In her

respanse, Coe denies any participation in disseminating the letter. Although it is unclear why she
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faxed blank CCIR letterhead to the Committee's office, its use by the Committee appears o have
been unauthorized. Thus, we recommend that the Commission find no reason to believe that
California Coalition for Inmigration and Barbara Coe violated the Act.
2. Roger Rudman
Similarly, there is no information that Roger Rudman violsted the Act. His actions as a
campaign voluntzex or stafl member in drafling the lettor amd ovarsesing its dissemination do net
appear to result in pamnnal kisbility under the Aet. Thus, we recomunend that the Commmissinn

find no reason to believe that Roger Rudman violated the Act.
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IV.

RECOMMENDATIONS
1. Find reason to believe that Tan Nguyen knowingly and willfully violated 2 U.S.C.
§§ 441a(f) and 441d(a);

2, Find reason to believe that Tan Nguyen for Congress and Tien Nguyen, in her
official capacity as Treasurer, knowingly and willfully violated 2 U.S.C.
§§ 434(b), 441a(f) and 4414(a);

3. Find reason (o belicve that Mark Nguyen knowingly and wdlfully violated
" 2US.C. § 441a(a)(1);

4, Find reason to bekieve that Tan Nguyen for Congress and Tien Nguyen, in her
official capacity as Treasurer, in her official capacity as Treasurer, violated
2US.C. §434(b);
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5. Dismiss the allegation that Tan Nguyen for Congress and Tien Nguyen. in her
official capecity as Treasurer, vialated 2 U.S.C. § 433(c);

6. Find no reason to believe that California Coalition for Immigration Reform,
Barbara Coe, and Roger Rudman violated the Act and close the file as to these
Respondents;

7. Approve the attached Factual and Legal Analyses;

10.  Approve the appropriate letters.

Thomasenia P. Duncan
General Counsel

ml};ﬂ"b?‘ av: AL GA’Q-_

Kathleen Guith
Acting Deputy Associate General Counsel
for Enforcement




